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1. Definition
“…[F]rom the perspective of people applying for
protection, the content given to non-refoulement
can be a question of life [or] death.”1

Introduction and Purpose
The purpose of this Information Note is to provide a general
overview of the principle of non-refoulement and to explain
how the principle applies to all migrants. To this end, the
Information Note can be used as a tool by those dealing
with border management or returns of migrants to avoid
the violation of international obligations.
Because most of the existing research and information on
non-refoulement have focused on situations involving refugees and asylum seekers, this information note is meant
to show the extent to which the principle also protects migrants, regardless of their status, from expulsion and return to places where they may be at risk of serious human
rights violations.
The list of cases covered in this note is non-exhaustive, as
the collective jurisprudence and commentary relating to
non-refoulement cannot be distilled into a short document.
The Information Note provides an overview of the main
issues and cases in the regional and international human
rights framework. Preference has been given to binding
international instruments and established lines of jurisprudence.2
The Information Note uses the word “migrant” in a broad
sense, as including asylum-seekers, both regular and irregular migrants, and stateless persons.
This Note is divided into four substantive sections. Section I
provides an explanation of the concept of non-refoulement,
describes its theoretical origin and basis, and defines essential terms and standards used in the jurisprudence. Section
II covers the general principles of non-refoulement and explains the differences between the protections guaranteed
under international human rights law and those offered by
the United Nations Convention Relating to the Status of
Refugees.3 Section III divides the jurisprudence into the
specific human rights that have triggered non-refoulement
obligations and provides references to useful cases and
judgments. Section IV deals with other subjects related to
non-refoulement, such as the use of diplomatic assurances
and the prohibition of collective expulsion.

I. Definition and basic concept
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IOM defines non-refoulement as the “[p]rinciple of international refugee law that prohibits States from returning refugees in any manner whatsoever to countries or territories in
which their lives or freedom may be threatened.” 4 While
the basis of non-refoulement is found in the 1951 Refugee
Convention,5 the expansion of international human rights
law has broadened the scope of this obligation and now
requires States to protect non-nationals from being returned to countries in which their life is threatened or
where they risk to be subjected to torture or inhuman and
degrading treatments, regardless of their immigration status.6
Non-refoulement is included explicitly in Article 3 of the
Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, Article 22 of the American Convention on Human Rights (AHCR), Article 16 of the
International Convention for Protection of All Persons from
Enforced Disappearances, and Article 19 of the Charter of
Fundamental Rights of the European Union.7 Furthermore,
the obligation of non-refoulement is derived from a number
of provisions enshrined in other international instruments.
These instruments include the Convention for the Protection of Human Rights and Fundamental Freedoms (the European Convention on Human Rights, ECHR), the African
Charter on Human and Peoples’ Rights (the African Charter), the Convention on the Rights of the Child (CRC), the
International Covenant for the Protection of Civil and Political Rights (ICCPR), and the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW).8 Often, non-refoulement
obligations are expressed in the general comments or jurisprudence related to these treaties.9 Non-refoulement is also
a component of many extradition treaties.10
The above-mentioned international and regional human
rights instruments provide protection to migrants who
would face violations of a variety of human rights, including
first of all the prohibition of torture and cruel, inhuman or
degrading treatment or punishment and the right to life.
However, also the most serious violations of other rights
may trigger the application of the principle. These rights
include the right not to be submitted to slavery and forced
labour, the prohibition of enforced disappearances, the
prohibition on underage recruitment for military purposes,
and the right to a fair trial.
For the application of the principle it is not necessary that
an individual has crossed international borders. The Guiding
Principles on Internal Displacement state that “Internally
displaced persons have: (a) The right to seek safety in another part of the country; [...] and; (d) The right to be pro-
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tected against forcible return or resettlement in any place
where their life, safety and/or health would be at risk.” 11
This recognizes that non-refoulement also applies to internally displaced individuals who have not crossed international boundaries.
The prominence of non-refoulement in various international
instruments to which a very high number of States are party
and its general recognition as a cornerstone principle of
both refugee and human rights law has led to its acceptance
as a norm of customary international law.12 Accordingly,
the obligation of non-refoulement extends generally to all
States in the international community. Furthermore, many
argue that non-refoulement can be considered as a norm of
jus cogens,13 meaning that it is “accepted and recognized by
the international community of States as a whole as a norm
from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the same character”.14

2. Real risk
The standard used to evaluate non-refoulement claims depends on the right that is likely to be violated if the migrant
is expelled to another country. When considering claims
related to the prohibition of torture and cruel, inhuman or
degrading treatment or punishment, the prohibition of slavery and forced labour, and arbitrary deprivations of life,
regional human rights courts and the UN treaty bodies evaluate whether there is a “real risk” of violations. Both the
Committee against Torture and the European Court of Human Rights require “substantial grounds for believing” that
the migrant would face a “real risk” of human rights violations upon expulsion.15 The Human Rights Committee also
relies on a “real risk” standard.16 However, the standard
before the Inter-American Court of Human Rights seems to
be lower, as the Court only requires “algún riesgo de persecución”.17 On the other hand, the Inter-American Commission relies on a “real risk” standard.18
Both the Committee against Torture and the Human Rights
Committee have further clarified that this means that the
violation must be “the necessary and foreseeable consequence of deportation.”19 The Committee against Torture
has also stated that the grounds must “go beyond mere
theory or suspicion,” but that “the risk does not have to
meet the test of being highly probable.”20
Enforcement mechanisms consider a broad range of information to determine whether there are substantial grounds
to believe that there is a “real risk” of human rights violations. This often includes general statements on the human

rights situation in a country,21 reports from nongovernmental and international organizations,22 forensic
medical reports,23 and personal histories.24 The European
Court of Human Rights will consider “all the material placed
before it” and, if necessary, will seek information on its
own.25 Similarly, the Committee against Torture determines
whether substantial grounds exist based on “all relevant
materials,” which may include the applicant’s ethnic background, political affiliation, history of detention and torture.26
The “real risk” must be assessed in light of both the general
human rights situation in the receiving country as well as
the individual’s personal circumstances.27
Furthermore, the “real risk” must be based on an evaluation
of the conditions and dangers as they exist at the time of
expulsion.28 An evaluation of a migrant’s history may help
prove a real risk of torture or ill-treatment upon return to
his or her State of origin.29 In addition, the existence of a
real risk “may be based not only on acts committed in the
country of origin [...] but also on activities undertaken by [a
migrant] in the receiving country”.30

III. General Principles
1. Non-refoulement applies to migrants regardless
of status
The Human Rights Committee has clarified that the ICCPR
applies to all migrants regardless of status: “[T]he enjoyment of Covenant rights is not limited to citizens of States
Parties but must also be available to all individuals, regardless of nationality or statelessness, such as asylum
seekers, refugees, migrant workers and other persons,
who may find themselves in the territory or subject to the
jurisdiction of the State Party.”31 The principle of nonrefoulement which represents a safeguard against the most
flagrant violations of human rights instruments also applies
to every person subject to State’s jurisdiction, including all
migrants, irrespective of their status and regardless of whether the person has entered the State regularly or not.
Furthermore, the application of non-refoulement protection to migrants does not depend on their ability to gain or
maintain status as a refugee. 32
2. Non-refoulement and right to enter the State’s
territory
While the principle of non-refoulement prohibits States to
send a person back to a country where he or she may face
torture or treatment contrary to human dignity, it is not
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clear whether the principle also imposes an obligation on
States to admit migrants to their territory. Providing a teleological interpretation to the principle, it seems reasonable to assume that when it is functional to ensuring the
respect of the prohibition of refoulement, States have an
obligation to allow the person concerned to enter and remain in their territory for so long as the risk persists. 33
However, in some situations, alternative solutions such as
transfer of the person to a safe third country or provision of
effective protection outside the territory of the host State
(for example in a State’s embassy or in a regional reception
center), may also be in accordance with international obligations. When no such solutions can be envisaged or when
all solutions explored entail a risk for the protected individual to be subjected to the proscribed treatments or to be
sent back to a country where the same types of risk exist,
the State has an obligation to admit the protected individual to its territory, at least temporarily.34

otherwise remove a person from their territory, where
there are substantial grounds for believing that there is a
real risk of irreparable harm [...] either in the country to
which removal is to be effected or in any country to which
the person may subsequently be removed.” 41 Similarly the
Committee against Torture and the Committee on the
Rights of the Child have interpreted the prohibition of refoulement to also prevent return “to any State to which the
author may subsequently be expelled, returned or extradited.”42 The Inter-American Court of Human Rights also prohibits indirect refoulement.43

Moreover, it is important to underline that temporary admission is often the only way to verify whether the person is
entitled to some forms of international protection, including
the protection from refoulement. International standards
do not expressly oblige States to grant a legal status to the
person.35 Nonetheless, the absence of any form of regularization may, over time, become contrary to the right to respect for private and family life.36

However, it must be noted that in some cases expulsion to
another area of a country has been allowed when the applicant has only shown that he or she would face ill-treatment
if returned to a specific region.45

3. Non-refoulement can apply extraterritorially
Non-refoulement “applies to the actions of [S]tates, wherever undertaken, whether at the land border, or in maritime
zones, including the high seas.”37 The concept of
“jurisdiction” is not limited to the territorial reach of a
State, but also includes cases where a State performed actions or produced effects outside its territories. 38 The responsibility to ensure the rights of individuals, and in turn, to
prevent refoulement, occurs “[w]henever the State through
its agents operating outside its territory exercises control
and authority over an individual”.39 For example, nonrefoulement protects migrants, who are taken aboard a
military vessel, from being returned to a State where they
face a risk of violations of their rights.40
4. Indirect refoulement and expulsion to safe areas
The protection offered by non-refoulement also prevents a
State from expelling a migrant to a second State where he
or she would face expulsion to a third State and
subsequent human rights violations. This process is called
“indirect refoulement.” The Human Rights Committee has
stated that the “obligation not to extradite, deport, expel or
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With regard to expulsion to safe areas of a country, the European Court of Human Rights has applied the principle in
circumstances where a State proposed to return a migrant
to a “relatively safe” area of the receiving State or a location
of the migrant’s choosing, when it is proved that the individual would face a risk of ill-treatment even in that area.44

5. Security exceptions under the 1951 Refugee Convention and human rights instruments
Article 33 (2) of the 1951 Refugee Convention allows exceptions to the principle of non-refoulement when the refugee
represents a danger to the security of the country or has
been convicted for a particularly serious crime. 46 In contrast, international human rights instruments do not allow
security exceptions when expulsion of a migrant would
create a real risk of human rights violations that would
cause irreparable harm,47 notably in case of a real risk of
torture and cruel, inhuman or degrading treatment or punishment and arbitrary deprivation of life. 48 The Committee
against Torture, the European and the Inter-American Court
of Human Rights do not recognize any exceptions to or derogations from the non-refoulement obligation as it applies
to the prohibition on torture and inhuman or degrading
treatment or punishment.49 The European Court of Human
Rights has repeatedly stressed that the guarantees provided under Article 3 “apply irrespective of the reprehensible nature of the conduct of the person in question”.50
The Human Rights Committee has also stated in absolute
terms that the non-refoulement principle “should not be
subject to any balancing with considerations of national
security or the type of criminal conduct an individual is
accused or suspected of.”51 Accordingly, even if a State
determines that a migrant poses a security threat to the
sending State, “[t]he nature of the activities in which the
person engaged is not a relevant consideration”52 and the
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“nature of the offences allegedly committed by the applicant is therefore irrelevant.”53 This interpretation derives
from the absolute nature of the prohibition of torture and
inhuman and degrading treatments. States remain bound
by international human rights law also with regard to refugees. Therefore, they are barred to expel or interdict a refugee when there is a real risk of serious human rights violation in the country of expulsion, even if the refugee has
committed a serious crime or represents a threat to national security.
6. Violations can arise from non-State actors
Most international and regional human rights instruments
allow non-refoulement claims based on the risk of torture,
cruel, inhuman or degrading treatment or punishment and
for violations of the right to life even when these actions
are committed by non-State actors. 54
In addition to showing that a real risk exists, the applicant
must show that the authorities of the receiving state are
unwilling or unable to obviate the risk by providing protection to the applicant.55
The European Court has held explicitly that there must be
“sufficient flexibility” and that it “is not therefore prevented
from scrutinizing the applicant’s claim [...] where the source
of the risk of proscribed treatment in the receiving country
stems from factors which cannot engage either directly or
indirectly the responsibility of the public authorities of that
country.”56
The Convention for the Rights of the Child along the same
lines declares that “non-refoulement obligations apply irrespective of whether serious violations of those rights guaranteed under the Convention originate from non-State actors
or whether such violations are directly intended or are the
indirect consequence of action or inaction.”57
Conversely, the Convention against Torture requires that
the “pain or suffering [be] inflicted by or at the instigation
of or with the consent or acquiescence of a public official or
other person acting in an official capacity.” 58 However, the
Committee has found that non-refoulement protection applies to threats from non-State actors when the region lacks
a central government and factions have assumed a quasigovernmental role.59
7. Judicial remedies and suspensive effect
Most international and regional human rights instruments
guarantee the right to an effective remedy against decisions
which would violate the principle of non-refoulement.60

At the universal level, in an extradition case where there
was a real risk that the person would be submitted to torture and to the death penalty in the country of extradition,
the Human Rights Committee held that effective review of
an extradition order must take place before the order is
enforced, “in order to avoid irreparable harm to the individual and rendering the review otiose and devoid of meaning.”61 If not, the State may be held responsible of a violation of article 2.3 (a) of the Covenant, which protects the
right to an effective remedy for a violation of a right recognized by the Covenant, read together with article 6, on the
right to life, and with article 7, on the prohibition of torture
and inhuman and degrading treatments or punishments.
The same view was reiterated in a number of other cases
concerning expulsions.62 Furthermore, according to rule 92
of its Rules of Procedure, the Human Rights Committee can
inform the concerned State party of its view as to whether
interim measures are desirable to avoid irreparable damage
before forwarding its final views on the communication. If
such interim measures are not respected, the Committee
can declare the State party to be in breach of its obligations
under the Optional Protocol.63

In similar terms, the Committee against Torture requires
that, for a remedy to be effective, the appeal has to be concluded before a deportation order is enforced and the deportation should be suspended until the final adjudication
of the case.64 If irreparable damage is likely to occur and no
effective remedy is available, the CAT can request the State
to apply interim measures pursuant to rule 114 of the rules
of procedure to avoid irreparable damages.65

At the regional level, the European Court of Human Rights
also considers that a remedy must have suspensive effect to
be effective. In various cases the Court has pointed to the
lack of automatic suspensive effect as a reason to find a
violation of article 3.66 To prevent irreparable harm, the
Court can also indicate interim measures according to rule
39 of the Rules of the Court and order the suspension of a
return procedure until its final judgment is issued. 67
Furthermore, the Court found violations of the right to an
effective remedy under article 13, which gives an applicant
the possibility to challenge a decision violating the principle
of non-refoulement.68

The Inter-American Court of Human Rights stated that the
protection against non-refoulement applies to every foreigner, regardless of legal or migratory status. 69 As a consequence, if a migrant alleges to be at risk if returned to his or
her country of origin, a State party is under the obligation to
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at least interview the person concerned and evaluate the
risk that person would face if expelled.70 Under article 63 (2)
of the American Convention on Human Rights and Rule 27
of the Rules of Procedure of the Court, the Court can indicate provisional measures to prevent an irreparable damage,71 including in cases where the principle of nonrefoulement is at stake.

IV. Specific human rights triggering the
application of the principle of nonrefoulement
1. Torture and Cruel, Inhuman or Degrading
Treatment or Punishment
The Special Rapporteur on torture and other cruel, inhuman
or degrading treatment or punishment has stated that “[o]
ne of the bedrock principles of international law is the express prohibition against refoulement of persons to where
there are substantial grounds to believe there is a risk of
torture.”72 Many different international and regional human
rights instruments set forth an absolute prohibition of torture and other ill-treatment,73 from which the equally absolute obligation of non-refoulement derives subsequently.74
Under no circumstances may a migrant be expelled to a
State when there are substantial grounds to believe that
there is a real risk that he or she will face torture or cruel,
inhuman or degrading treatment or punishment. 75
The distinction between torture and other ill-treatments
depends on the intensity of suffering inflicted on the victim.76 The finding of torture attaches to cases of “deliberate
inhuman treatment causing very serious and cruel suffering.”77 Ill-treatment, falling short of torture, must still
reach “a minimum level of severity” that is based on all relevant circumstances of the case, including the duration of
treatment, the physical or mental effects, and the sex, age,
and state of health of victim.78
Inhuman treatment includes treatment that is premeditated, lasts for a significant period of time, and causes bodily injury or “at least intense physical and mental suffering.”79
The European Court has defined degrading
treatment to include acts that “arouse in [its] victims feelings of fear, anguish and inferiority, capable of humiliating
and debasing [the victim] and possibly breaking their physical or moral resistance.”80 The suffering or humiliation resulting from inhuman or degrading treatment or punishment must “go beyond that inevitable element of suffering
or humiliation connected with a given form of legitimate
treatment or punishment.”81 The Inter-American Commission has defined the “concept of inhumane treatment as
including that of “degrading treatment;” and torture as “an
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aggravated form of inhumane treatment, committed with
an objective: that of obtaining information or confessions or
inflicting punishment”.82
International bodies and monitoring mechanisms have
found violations of the principle of non-refoulement based
on the prohibition of torture, cruel, inhuman or degrading
treatment or punishment in a variety of settings, including:
extended time awaiting execution after a death sentence, 83
indiscriminate violence in the country of return, 84 expulsion
of a person seriously ill and close to death to a State where
necessary healthcare is not available and where the person
cannot count on the support of his or her family members, 85
death sentence imposed as a consequence of an unfair
trial,86 multiple rapes,87 harmful practices such as female
genital mutilation,88 degrading conditions during detention,89 and living conditions contrary to human dignity in
cases in which the person is unable to cater for his or her
basic needs.90
Absolute consistency is not required in an applicant’s retelling of past ill-treatment or in the migrant’s reasons for fearing expulsion to a State.91 The Committee against Torture
has held that “complete accuracy is seldom to be expected
by victims of torture, especially when the victim suffers
from post-traumatic stress syndrome” and that “the principle of strict accuracy does not necessarily apply when
inconsistencies are of a material nature.”92
2. Right to life
Non-refoulement also prevents a State from returning a
migrant to a State where he or she faces a real risk of a violation of the right to life, such as through the imposition of a
death sentence,93 but is not limited to such circumstances.
The existence of a real risk does not necessarily have to
come from the possibility of a death sentence, but may also
arise from extrajudicial killings.94 Non-refoulement also prevents migrants from being expelled to a State where they
face violations of the right to life that come from non-State
actors. For example, the Human Rights Committee found
that the expulsion of a Somali national to Somalia would
put him at a “real risk of irreparable harm”, including of the
right to life, because he did not speak the local language,
had never lived there, and had no clan support or family in
the region.95 There, the receiving State would have been
unable to provide protection from the generalized violence
in the area.96
In the situations that do involve the imposition of the death
penalty, it must be demonstrated that the death penalty
would apply to the specific crimes alleged97 and that the
punishment is usually carried out.98 The Human Rights Com-
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mittee has
deducted this from “the intent of the country to which the person concerned is to be
deported, as well as from the pattern of conduct shown by
the country in similar cases.”99 However, it is “not necessary
to prove [...] that the [migrant] ‘will’ be sentenced to death,
but only that there is a ‘real risk’ that the death penalty will
be imposed”. 100
Under the ICCPR, if a State party has abolished the death
penalty it may not remove a migrant to a State where he or
she will face the death penalty. 101
The Inter-American Commission stated that the immigration policy of each state is part of its sovereign powers,
however, it is subject to limitations; inter alia, it must respect the right to life and to physical and psychological integrity.102 The Commission also found a violation of article 1,
protecting the right to life, liberty and security, of the American Declaration on the Rights and Duties of Man in the
case of the push back of migrants on the high seas to a
place where they risked being exposed to acts of brutality
by the military.103
3. Other rights which may trigger the application of
the principle
a. Slavery and Forced Labour
It is also possible that the real risk of slavery and forced
labour upon expulsion engage a State’s non-refoulement
obligation. However, the nature of slavery and forced labour makes it more likely that an enforcement mechanism
or regional court would find this situation to be a violation
of the prohibition on inhuman or degrading treatment or
punishment rather than slavery or forced labour. 104
To determine whether a real risk of enslavement or forced
labour exists, consideration should be given to both the
general existence and practice of slavery and forced labour
in a State as well as the existence of a risk which is personal
to the individual. Additionally, account will also be given to
the existence of a law prohibiting the practice in the receiving State.105
Furthermore, because it is likely that the enslavement or
forced labour would arise from the actions of non-State
actors, it is also necessary to demonstrate that the receiving
State authorities are unwilling or unable to obviate the risk
by providing protection to the applicant.106
b. Right to a fair trial
The risk of a “flagrant denial” of the right to a fair trial may
also prohibit a State from expelling or extraditing a migrant

to another State.107 Regional human rights courts (in particular the European Court and the Inter-American Court)
have noted that the right to a fair trial is especially important in circumstances where the death penalty is a possibility.108 More generally, the Inter-American Commission found
that immigration policy should ensure an individual decision
for each case with due process guarantees. 109 However,
because situations where a flagrant denial of the right to a
fair trial are likely to occur often also involve a demonstrated real risk of torture or ill-treatment, courts and enforcement mechanisms often do not reach the issue of fair
trial.110 As a result, this aspect of non-refoulement jurisprudence is not as developed as that related to torture and
cruel, inhuman or degrading treatment or punishment.
The standard used to determine whether a State would
violate non-refoulement by expelling or extraditing a migrant to another country to face a flagrant denial of the
right to a fair trial is different than the standard used in domestic situations.111 It must go “beyond mere irregularities
or lack of safeguards in the trial procedure” and the breach
must be “so fundamental as to amount to a nullification,
or destruction of the very essence, of the right”.112
A flagrant denial may result from “a trial which is summary
in nature and conducted with a total disregard for the rights
of the defense,”113 when there is “detention without any
access to an independent and impartial tribunal to have the
legality of the detention reviewed,”114 or when there is deliberate and systematic refusal of access to a lawyer, especially for an individual detained in a foreign country.” 115
The European Court of Human Rights has also found that
the admission of evidence that was obtained through torture for the purposes of a criminal trial amounts to a flagrant denial of justice and bars an individual’s extradition to
another State.116
The applicant must show that there are substantial grounds
to believe there is a “real risk” of a flagrant denial of the
right to a fair trial.117 The history of violations and procedural protections guaranteed in the State, such as membership in the European Convention on Human Rights, may
help determine whether a risk of a flagrant denial of the
right to a fair trial exists.118
c. Freedom of Thought, Conscience, and Religion
The responsibility to not expose an individual to violations
of their human rights may also apply to the right to freedom
of thought, conscience, and religion, but to a different degree. The European Court has stated that it will “not rule
out the possibility that the responsibility of a returning
State might in exceptional circumstances be engaged under
Article 9 [freedom of thought, conscience, and religion] of
the Convention where the person concerned ran a real risk
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d. Prohibition on Enforced Disappearances
The International Convention for the Protection of All Persons from Enforced Disappearance states that: “No State
Party shall expel, return (‘refouler’), surrender or extradite
a person to another State where there are substantial
grounds for believing that he or she would be in danger of
being subjected to enforced disappearance.”120 This is determined in a similar way to other non-refoulement obligations: “the competent authorities shall take into account all
relevant considerations, including, where applicable, the
existence in the State concerned of a consistent pattern of
gross, flagrant or mass violations of human rights or serious
violations of international humanitarian law.”121

4. Specific protection for children
While all the previously discussed principles and protection
provided by non-refoulement also apply to migrant children,
the Convention on the Rights of the Child provides further
protection specific to children. The CRC requires a State to
make a child’s well-being the primary concern and consideration in all decisions, including the decision to expel. 122 The
Committee for the Rights of the Child has explained this
with regard to unaccompanied or separated children:
“States shall not return a child to a country where there are
substantial grounds for believing that there is a real risk of
irreparable harm to the child[...].”123 The Committee has
also clarified that “[r]eturn to a country of origin is not an
option if it would lead to a ‘reasonable risk’ that such return
would result in the violation of fundamental human rights
of the child [...].”124 A State should only return a child to a
country of origin when it is in the “best interests of the
child.”125 These obligations “apply irrespective of whether
serious violations of those rights guaranteed under the Convention originate from non-State actors or whether such
violations are directly intended or are the indirect consequence of action or inaction.” 126
Similarly, States are forbidden from “returning a child in any
manner whatsoever to the borders of a State where there is
a real risk of underage recruitment”.127 This prohibition
extends to risks of “recruitment not only as a combatant
but also to provide sexual services for the military or where
there is a real risk of direct or indirect participation in hostilities, either as a combatant or through carrying out other
military duties.”128

V. Other issues related to nonrefoulement
1. Diplomatic assurances
When a State initiates expulsion or extradition proceedings
against a migrant, the expelling State will often attempt to
obtain assurances from the receiving State that the individual will not face ill-treatment or other violations of his or
her rights. These promises are often called “diplomatic assurances.” Diplomatic assurances frequently arise in situations where a migrant is to be extradited to another country to stand trial for an offense and may receive the death
penalty as a result of a conviction.129 Diplomatic assurances
are also common when a receiving State has a history of
torture, ill-treatment, or arbitrary detention.130 Similarly,
diplomatic assurances are solicited when there is the danger that a migrant will not receive a fair trial. 131
The use of diplomatic assurances is controversial and it is
unclear whether they are truly an effective way to prevent
violations of human rights.132 The Working Group on Enforced or Involuntary Disappearances has stated that diplomatic assurances “for the purpose of overcoming the obstacle
of the non-refoulement principle do not release States from
their obligations under international human rights, humanitarian and refugee law, in particular the principle of nonrefoulement.”133 Similarly, the existence of diplomatic assurances does not foreclose a court or monitoring mechanism
from examining the promise to determine whether it provides sufficient protection.134 The Special Rapporteur on
torture and other cruel, inhuman or degrading treatment or
punishment has found that “post-return monitoring mechanisms do little to mitigate the risk of torture and have
proven ineffective in both safeguarding against torture and
as a mechanism of accountability.”135 The Working Group
on Arbitrary Detention is similarly skeptical of the ability of
diplomatic assurances to protect individuals from illtreatment.136
According to the Working Group on Arbitrary Detention,
“[diplomatic] assurances are only acceptable if very stringent conditions are met.”137 First, the diplomatic assurance
cannot be used to circumvent a higher standard or obligation, such as the terms of an extradition treaty. 138 Second,
the sending State must have reason to believe that the
assurance is reliable and that it is being offered by an authority in the receiving State that can ensure compliance
with the terms.139 Third, there must be a mechanism for
monitoring and enforcing the receiving State’s compliance
with the assurance.140
The European Court of Human Rights has clarified the path
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that should be followed in determining whether diplomatic
assurances can be relied upon. According to the Court, the
preliminary question is whether “the general human rights
situation in the receiving State excludes accepting any assurances whatsoever.”141 However, this assessment will
lead to a finding of a violation of the Convention in case of
expulsion only in exceptional cases. In the majority of cases,
the Court will assess, “first, the quality of the assurances
and, second, whether in light of the receiving State’s practices they can be relied upon.”142 Moreover, the Court will
also take into account, among others, the following specific
factors: whether the assurances are specific or are general
and vague; the length and strength of bilateral relations
between the sending and receiving States, including the
receiving State’s record in abiding by similar assurances;
whether compliance with the assurances can be objectively
verified through diplomatic or other monitoring mechanisms, including providing unfettered access to the applicant’s lawyers; whether there is an effective system of
protection against torture in the receiving State, including
whether it is willing to cooperate with international monitoring mechanisms (including international human rights
NGOs), whether the applicant has previously been illtreated in the receiving State; and whether the reliability of
the assurances has been examined by the domestic courts
of the sending/contracting State.143 Finally, the presence of
international protection or activities of agencies, such as
IOM and UNHCR, within a receiving State does not act as an
assurance that the migrant will not face violations of his or
her rights.144

Many international and regional instruments set out an
explicit prohibition of collective expulsion of nonnationals.148 The Inter-American Court, for example, condemned the practice of massive expulsions by ordering provisional measures to avoid, among others, violations of the
rights to life and personal integrity in case of deportation. 149
Similarly, the African Commission held that “it is unacceptable to deport individuals without giving them the possibility to plead their case before the competent national
courts.”150
The prohibition of collective expulsion can also be inferred
from other treaty provisions that require individualized decisions on each migrant’s claim to remain in the country.
The Human Rights Committee has found this to be true of
the ICCPR and has stated that the guarantees provided in
Article 13 “entitles each alien to a decision in his own case
and, hence, article 13 would not be satisfied with laws or
decisions providing for collective or mass expulsions.” 151 In
principle Article 13 only applies to migrants lawfully present
on the territory of the State. However, the Human Rights
Committee stated that: “discrimination may not be made
between different categories of aliens in the application of
article 13.” 152

The Inter-American Commission stated that where there
are “substantial grounds” for believing that there is a danger of torture or other mistreatment, the State should ensure that the detainee is not transferred and that diplomatic assurances are not used to circumvent the State’s nonrefoulement obligation.145
2. Collective Expulsions
The general prohibition of collective expulsions is also related to the issue of non-refoulement. The collective expulsion of migrants violates their rights and may support a
claim against the expelling State.146 The European Court of
Human Rights has defined “collective expulsion” as: “[A]ny
measure of the competent authority compelling aliens as a
group to leave the country, except where such a measure is
taken after and on the basis of a reasonable and objective
examination of the particular cases of each individual alien
of the group”.147 The lack of an individualized assessment of
the individual’s situation prevents States from adequately
verifying whether reasons exist not to expel or return a migrant in observance of the principle of non-refoulement.
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Summary of Key Principles

General Principles



The non-refoulement principle prohibits States from returning an individual in any manner whatsoever to a country or
territory in which their lives, physical integrity or freedom may be threatened or in which they risk being submitted to
torture of inhumane and degrading treatment or punishment.



The non-refoulement principle is widely accepted as a peremptory norm of customary international law.





In other word, derogation or exceptions to this principle are neither allowed nor possible.



The principle of non-refoulement in human rights law has an absolute character: security concerns, including conviction for serious crimes, cannot be invoked to limit its application.

The principle of non-refoulement applies to all migrants:


Regardless of their status in the returning country.



Its application does not depend on the ability to be granted or maintain the refugee status.



It also applies to internally displaced individuals who have not crossed an international boundaries.



When no safe alternative solutions exist, the principle of non-refoulement implies that the State must admit the individual to its territory, at least temporarily.



The principle also prevents a State from expelling a migrant to a second State where he or she would face expulsion to
a third State and subsequent human rights violations. This process is called “indirect refoulement.”



Non-refoulement can apply extraterritorially, when the States’ authorities have an effective control over the migrant,
such as when a person is taken aboard a State’s vessel temporarily.



The risk faced by the individual can derive from non-State actors.
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A person cannot be returned or expelled to a country where he or she risks to suffer a
violation of the following rights:





Prohibition of torture and curel, inhuman or degrading treatment or punishment, including in case of:


Extended time awaiting execution after a death sentence;



Indiscriminate violence in the country of return;



Death sentence imposed as a consequence of an unfair trial;



Multiple rapes;



Harmful practices such as female genital mutilation;



Inhuman and degrading conditions of detention;



Living conditions contrary to human dignity in cases in which the person is unable to cater for his or her
basis needs;



In exceptional circumstances, expulsion to face death as a result of a serious illness.

Right to life, including in case of:


Death sentence;



Extrajudicial killings;



Indiscriminate violence;



Threats to life by non-State actors.



Prohibition of enforced disappearances.



The best interests of the child.



In exceptional cases:


Prohibition of slavery and forced labour;



Flagrant denial of the right to a fair trial;



Freedom of throught, conscience and religion.
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ANNEX I: Selected Instruments and documents

Selected Instruments and Documents


Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 December 1984.



International Covenant on Civil and Political Rights, 16 December 1966.



International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 18
December 1990.



Convention on the Rights of the Child, 20 November 1989.



United Nations Convention and Protocol Relating to the Status of Refugees, 28 July 1951.



International Convention on the Elimination of All Forms of Racial Discrimination, 21 December 1965.



United Nations High Commissioner for Refugees, Executive Committee Programme, Non-refoulement, Conclusion No. 6
(XXVIII) (1977).



CCPR, General Comment No. 6: The right to life (art. 6), 30 April 1982.



Human Rights Committee, General Comment No. 15: The position of aliens under the Covenant, 11 April 1986.



Human Rights Committee, General Comment No. 20: Replaces general comment 7 concerning prohibition of torture and
cruel treatment or punishment (Art. 7), 03 October 1992.



Committee Against Torture, General Comment No. 1: Implementation of Article 3 of the Convention in the Context of Article 22 (Refoulement and Communications), 21 November 1997.



Committee on the Rights of the Child, General Comment No. 6: Treatment of unaccompanied and separated children outside their country of origin, 01 September 2005.



Guiding Principles on Internal Displacement, U.N. Human Rights Commission, Resolution 1998/50 of 17 April 1998.

Regional Instruments


European Convention on Human Rights, 4 November 1950.



American Convention on Human Rights, 22 November 1969.



African Charter on Human and Peoples’ Rights, 27 June 1981.



Charter of Fundamental Rights of the European Union, 2 October 2000.



Arab Charter on Human Rights (revised), 22 May 2004.
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The following IML Information Notes are currently available:
 The protection of unaccompanied migrant children
 International standards on immigration detention and non-custodial measures
 The principle of non-refoulement

The International Organization for Migration (IOM) is committed to the principle that humane and orderly migration benefits migrants and society. As an intergovernmental body, IOM acts with its partners in the international community to: assist in meeting the operational challenges of migration, advance understanding of migration issues, encourage
social and economic development through migration, and work towards effective respect of the human dignity and well-being
of migrants.

The International Migration Law Unit (IML), formerly a part of the International Migration Law and Legal
Affairs Department, has been established within IOM to strengthen and promote the Organization’s involvement in International Migration Law (IML). A key objective of the Unit is to encourage dissemination and understanding both within IOM and
amongst IOM counterparts of IML that is a set of legal rules, constrain, regulate, and channel State authority over migration.
The Unit thereby promotes migration governance within the rule of law.

For more information please contact:
International Migration Law Unit
iml@iom.int
International Organization for Migration (IOM)
17 route des Morillons, CH-1211 Geneva
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